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L INTRODUCTION

MWMOQMWMMMMJ
mumummuuuuuummm
W.M(u.mmm-u-mnmmmm
A—&wmm..mmnmmw
mmammmmmmmawm.
mNWhmwabmmﬁwhuw-ﬁ-db
hearing process. Disrict has signaled its intoot o darcgand the NAHC's warmisg,

Vupmlh'am»mm&wwmthﬂm
Amaorican burials, grave goods, cereemonal items and cultunsl resources present st e site pending
MMI?MMM.“WMMQ-MM Absent &
MMhmh-ﬁthH‘ﬁhﬁkdhthum
will be compromised.

L EACTUAL SUMMARY
The reservolr project is callied the Padee Dum Eastern Service Ares Secondwry Conpection
Projest (the “Project™). The Diswrict approved & Mitigated Negative Declaration (“MND™) under
Hlumwmmmvuumamwhnw
2008. (nitial SoadyMisgated Negatrve Declarstion (“IS/MND™), detod Aupast 2008.) (Exhidé 1,
{| heress) The Project is » “redundast Gsuduticn system and #orage aoes” for the Easter Service
Asee. (ISMND, p. 6)

As carly &3 2007, the District had knowledge of de presence of celtural artifacts snd other
data that showed significant enviruamentad effects on cultursl rescurces. (E. g Departmest of
Parks and Recresdon, Aschacclogical Site Record Form, peepared by EDAW, Inc. ("EDAW™),
October 4, 2007 (Ma large smount of potshends were found, some of which sppowred 10 have deen

1 o
" Mere of Poirts and Asthorkion 3 Susoort of Bx Pate Acolicaton fir Torme Restrsinine Order




mmumﬁuwmmtmzm; Nome
duumﬂwmnuwwhumuumm
mm-muuwmam-»mumum
(IS/VND.)

mmmmawmamum”
wore discovered. (E.g, ASM Data Recovery Report, Ficldwork Resglts, Augsat 2009, pp. 3149,
Exhibat 3, hereto). Altough Viep requesied Gt the District propare sbsoquest convironmensal
docuamentaton (Vicjes letier 10 District, March 10, 2010; Bxhibit 4, hereto), none was cossidered
o adopead by the Dustrict.

Purseant %0 Public Resourcos Code ("PRC™) section 5097.98, Viejas bas boon designased
&3 the "Most Likaly Descendant™ ("MLD") of the Native American burisl, grave goods snd
HMMMM&MMMC&OOMM&NIQ
Exiibit 5, hereto ) The District, & pubdic ageecy, is the owner of Se property which |s the subjest
of this action. (ISMND)

As MLD, Viejsa has repestadly odjecued 1o the lack of avoidance or mitigation of e
wmpacts oo coltunl rescertes and burial tites and made recomenendetions for Project chasges.
(E.g.. Viejas lener w Disarict, February 17, 2010, Exiibit 6 hereto) On February 24, 2010, Se
NAHC sotified the District 10 conse comstrection wati] completion of the ssalysis of te lmpact of

he Project oo wibal celtural resosrces wan performed (n conmaltation with Vicss, the MLD.
(NAHC Jotier to Districy, February 24, 2010; Exdibit 7, hereto. ) On February 25, the Disrict
ruspended consuuotion cn $e project, but subsequently refised 10 consider Viegss™ objections snd
reccaumendation. laatead, he District sought medation with 8o NAHC, which Viejas sccepied.

(Dxanict betser 10 NANC, Mareh 12, 2010; Exhibin 8, hereto )

With D¢ lnitistion of medation, Vicjss and the Sycuan Band of Kumeyaay lndians
(“Sycuan™) advised the NAHC that the Project may cause severe or inveparshic damage % & Native
Amencan sanctified comenory or ceromondal site. [Vices sod Sycuas leters 10 NAJIC dued
March 18, 2010, Exhibity 9 and 10, bereto. ) The NAJNC baa commonced a peblic hearng w0
Omenmine whethor such dumage might oocur. The NAHC siafY report scoopts Lhe tibes”

2_
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mumn-ﬂumummuuhmu
Mummuwhbn (NAHC StafY levestigation Report,
Maech 29, 2010 ("NAHC Report™); Exhibit 11, hereto.) A bearing 1o conchude this matter is
mnmn.mo.nmu-»muqzr.»m

mm.umwnmm.m.mvm
lewer 10 NAHC, May 27, 2000; Bxhibit 12, herens.) The NAHC has wamed e District not 90
ﬂmmmmummwumn-mmm
soday. mmmummv.mmmu.m;

L ARGUMENT

A Sandacks fer lsrssace of 8 Temperary Kestralning Order

Pursusat 10 Code of Civil Procedure ("CCP™) section 526, an isjunction may issee in, inter
wdh.-,d&hlbﬁ“n:

() When 2 sppears by e complaist that the plaintifY is entitled o e relief demanded
and, the rebef, of eny part thereof, coasists in restraiming the commiéssios or continuance of the st
complained of, cither for « limised peviod or perpetuaily;

(&) When it appears by . . . affidavits that the comminaion or continuance of some st
during O litigation would produce . . . grest or irmeperablc injuwry,

(€) Whes it appears, duriag the Ntigation, that & party to B sction . . . theeatens . . _ sceme
| =t in violsticn of the rights of asoler party 10 the sction respecting the sebject of Be action, and

20 || ending W render De judgment iacfectaal;
21 (d) When pecursary compensseon would oot afford adequaite relic!.
2 Here, not ono, tet gl] of the foreguing circumstances exist, wwmansdag e iswuarce of &
23 || prelismicary nyacUon sgatest Defondust.
uﬁ In deciding whather W e 8 SmPonwy restraiting order, & court must coasider e
25 || following factors: (1) the likelibood thet the movig party will uiimately proveil on the merits,
26
20 [, ool ot by Vi o ittt S o poin s el und 1 sk TR o0
2.#‘«.““1.’-2. of Steven . McDosald, pars. § )
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-dmavMMu&cmh-hmﬂmdlbhm

(Elsasact Hill Bayabers Disposal, Ing. v. Chiorit Recvaling. ag, (2001) 91 Cal App. 42 71, 993)

'A-hdmummmwuwmubm
(Rem v The State of California, ¢t al, (1992) 4 Cal 4t 668, 678) "[TThe grester the plaintifT's
Mumhbﬂhﬁnuho&bmuﬂuﬁn'm
Mnmwmummmmm»m.
prelimasary Lganction. Wum):smuunny The first is
whether it is likely thet the plastiff will prevail on the merits ot tried. The wcond s the irepersile
barmn the plaintifY is likely 1o sctain of e injuncsion is deniod compared 1o the defendant's Sarm
(F the isjuncsion in lsssed. (I a1 69-70; OCP § S26{aX2) (“irrepesable barm™)) The panty
sesking a restenining order boars (he burden of proof oo these lssues. (CCP §§ 526, 527)
B Niekas Jas Met the Seapdurds for buuanes of » Temeorary Batoalaias Orier.
J 1 W
1t is reascoably prodabie Gat Vicjas will provail on e menits of some of ol of the casaey
of sction plad in Se Petition/'Complaint. As sech, the issuance of & lemporary restreining oedes s
Just and sppeopriate (OCF § 526(aX 1); Sen Prencises Nowspaper Printing €0, v, Sup, CL (Miller)
(1985) 170 Cal.App.3d 438, 442). While Vicjas shoeld prevald on all of s alleged cecses of
acton, followizg s the District's clearest and most egregion violstions of law oo which Vige
can show a probebility of success on the merits,

I

4

B ‘aled 0 Procee Matoer Roguieed by PRC Sectios
W21V o Allow the NAHC Hesrox 1o Conclede Before Seversly and

rreparsily Unnaccas Cublars Koacac
PRC Secticn $097.97 provides, ia relevant pert,
in Do event that sny Native American tribe advises the [INAHC] hat o
scticon by & public mwmwiwxmbom‘
Amersoan sancli , plmce of worship, eeligious or coremsonial site, o
w”bﬁw; or mary bee *com thereto by
Native Americens, the conduct e 21 10 the effoct of the
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INANC] finds the the acBon would 40 severe and o
::u:.m setetery, phuoth Wmmmw
T .hm“ I oa m ( wdhaw

Mmmmammmmmhmwm.m
«mm«wuu—ummumw)m-
(Vicjas lenier 1o NANC, March 18, 2010; Exhitit 9, heseto. Letier from Sycuss, March 18, 2010;
Exhiter 10, horeto )

mmmuw-m«um.mmmm
MMM«%MWMMMIM'M“M
sccopted the ridel detorminmcon Bat (e site is sacrod and eligidle for the Sacred [and Files
isventory. The NAHC Report concluded that the District is Srcatening 50 couse severs and
inepanabie dumage 1 3 Native American sanctfiod cemetery. ([big )

The NAHC 100k evidence ot o public hearing on Ageil 6, 2010, snd i currently schoduled
umum-mn-m:mnns-m-nmumm
mmamuwwmmm-ﬁmwa
cerernonial ste. (NAHC locer %o District desed May 27, 2010; Exhibi 13, horeto) Following that
braring, the NAHC may recommend mitigation messures for coasiderstion by the Diatrict. If the
mw»mu—mmumﬁwemuumm
wonld do severe and arepamdie damage 1o & Netive Amcrican wanctifiod cemetery, place of
wonship, relipous or ceremonial site, or sacrod shrine located on District property, the NANC may
sk the Amorsey Ornoral 10 taike appropeiate Jegal sction purssant %o subdiviskon (g) of PRC
secticn S09) .M,

The same day Bt the NAHC notifiad the Ditrct of the June 17 bearing, the Dissict
mrocunced that # would ignore the NANC hewring process snd proceed on June | with
Comtruction s orglaally designed and spproved. (District Jetier 1o Vigjas, May 24, 2010;

Exhiter 17, hereto)
r

) 5 )
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By Rugen

mmu.a—umm»mumum«u
mmmmmmmnmmmmmw
Wdumnmmuwormnmmm
Districs has choarly ard nequivocally violated tha: duty by proposing 3o initiace te very sctions
uhummumuwuumm

lymthVMMMonmm&mwh
Sixth Cavse of Action.

b) e Diatrics Failed %o Fellow CEOA fox Proiect Approvel,

As suly a2 2007, the District had evidence that the Froject would have a potentially
significast envircamental effect ca cultunl resowrces  (Deparsment of Parks and Recreatsen,
Aschasclogical Sine Record Form, propared by ASM Octoder 4, 2007; Exhibi 2, hereno; Native
Americas Monitor Lucas letier 1o ASM, dated Scptember 22, 2007 (Project site “halds & greal doal

of pre-history indoemasion . . . [mad] shoudd be avolded™), Exhidit 15, dereto; Native American
 Monitor Lisice Letter %o District, dated September 23, 2007 (“Potential for bumman romakns i high
<+« We would Like for this site 10 be considerad sigrificant sad avolded. ") Exhibit 16, hereto;
ASM Duta Recovery Repors, p. 1§, (lange quantities of burned potery and rich midden soils
indicalod the site doposia had » “high potestial for comtaining barman remsing. ; Exhidit 3, bereto).
Alternatives that codld have avoidad nearty 60% of Do archaculogical aree were comasdersd by e
District and repocted withoul bowag the subject of CEQA review, (Black & Vesich Repon dated
Jumary 28, 2008; Exhiba |7, bereio.)

The likely presonce of Native American human ressaing on & proposed project site (s s
possntially significent cavirommentad effect under CRQA. (See, CEQA Ousdelings | 5064.40) ad
(e) (“Determining ®e Sigallicance of Impects 10 Archecologicel snd Histonosl Resources™) ) The
cuistence of a posentialy sgn ficanm cnvironmmental eflect iggens o roquirement under CEQA 1o
perform wn FEavirosmental Longact Report (EIR™) or 10 incorporete miligaliaon measares ioto the
Project 50 that ¥ is 10 longes “fairly mrgeadic™ that o poteatinlly slgaifons environment effoct

Cans
H

&
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mm«ummhmw»mmdum

ﬂwmethm*MMM
(ISMND). mmm.numu-»mmaumum-

T’m.‘mutﬂymd“ﬂmmmmp&dnﬂ
#oms on De proposed Project s,

mmmmumumnmmum»
umwmn\qwﬂunm-munmmmuu
MWMmbcwah—UMWMQ“
muwm.w-muwumanm
sgrificant cavevamestal cffects

mmm;ubmum.q-mucam
when i keowingly suppresacd sformation Bat showed actead of potentially sigaificent
envircamental effects and procesdod 1 adopt an MND without revealing those efects i ks MIND
o b0 culterally-affiliated ribes or the public snd without studying and adopting feasibie mitigation
mensures 10 ovoxd or reduce those effects.

By rosson of the forcgoing. Vicjas has shown & probebility of sucosss on the merits of s
Fiermt Cazse of Acticn,

€)

N Whether or sot e District proceeded in scoordance with CEQA in the sdopticn of the
MND (which it 34 not), subseqaem %0 Project spproval the Distnct S xcovered sgsificant new
aformation of ssbetastial lmponance: the existence of & Urited bartal ground, grave goods (ASM
l Data Recovery Ropon, Fieldwork Results, August 2009, pp. 314%) and ceremonial fems (id. o

p. 73) (“uoparsiiclod density st nearly all other sites in De San Dicgo region. ™). The District thes

| repatrisned the cermmic pant of She collocticn “bocasse KCRC members consider It » burial
rownd * (District lener 10 KCRC, October 27, 2009, Exhibit] 8, Servio.) The density of
coremonial Nema al e 50 has boon istorpreted by Native Amserican Monitor Lecas e indiceting
o

7
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1 .Muhummumwm_m'mwm

2 mmm»m,umu.mummw

] 'MMMMMUNMWMMW”&

& | Corvoer as human Ancther 204 pieces of caleiead bote spparenily weee not provided 10 the

] Mhmﬂmummm“bw Amory other things,

s -mmu;tmumuwmm“wmu

T || Wee depenic, both within and outzide the core site sres; 2) fifty percest of the human remeiss

] m:uuwmmmmwnmuuum-m

9 hbnﬂhm&mhﬂbmm])ﬂ&m&“ﬂhhm

0 "dude“h&MMdl}n*wdAo.mdI9l0. Other

11 || itema found mcluded boads, pipe fragments. arruwtips and quart inems isdicating buria) and

12 || coremenial Items. mwmmwmawm.ma.ana.

13 || 73).

14 PRC Section S097.98(dX 1) provides Bt

) (l)mu-a-bohmm be e ishamation or cremetion, sed

16 -:’Mﬂh-nlﬂ.‘rn "“::3:(1) -~
Amencas lraman remaing are 10 be eated i the same manner s e remaloe, b

17 4o ot by e selves comatetste Maman recone.

] Despise Mving inowlodge of his new information, the District fadied o comabder tis

w%muua—.um«»mmdm

0 vioamenal docaments Lhat could heve sssessod whether additionsl measares or scthoes by te

21 || Diatrict ware roquined 40 avold Qe increased exvirommental harms casmsed by e Project

2 I proyect clrownsiasces change o sew Informeton i discovered afler the sdoption of &

23 || mitigated negative doclaration, Sather covironmental review is goversed by PRC § 21166,

2¢ || (Benien. v. Boerd of Supervisors (1991) 226 Cal App.3d 1467.) The ageecy must determine

23 || whether 8 subsequent EIR, negative declaration, an sddendum, or no fur@er docamentation i

26 || required 10 be prepesed. 14 C.CI § 13162(5)

7 H the sgency contledes that an EIR i not regeirod (Lo, thers are no signifiosst effects aad

34 || an ahernacives asalysis is oot requiced), then » subsequent MNLD may nood to be peepared o & Is

.
Maome of Poles end Asthartios s Suoeon of s Pate Asolostion for Tome Restraivios Order




agemcy nond D0t prepare eny farder envicoamental Socummentation To Vigjss' knowledge, no
MW;MMMth«denmn
mmmm-mmumwum.
* By reaaon of e foeegoing, Vicjes has shows & probebility of suocess on the merits of ts
10 || Second Cause of Action that District pesjudicially sbused s discretion sad scted net ln

11 | sccordance with Section 21166, amcng othens, of CEQA.

PRC Scction 30%7 99 provides, in relevass pan,

(8) No persca sdall obtain or poasess ey Native Amencen arsfcts of human
remalng which s takes from » Native V0 or carn on or after Jasuary

1, 1984, M.W w«bwm
(l)d!wﬁu”"ﬂ{mm or
nn-lom.'oMﬂlw
Based wpon these PRC soctions, (he Diatrict has & clowr and present duty usder Califormie
law, iacioding But not Bmited w0 PRC 3097 945, 1 segotinne in good e with the MLD (Vicja)

i

SRR 8N
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-nmmummmmammu
reve goods,
mum.ﬁmm«mummumm
Ge law by flag 1) 1o ergage & and complete good falth negotistions with the MLD, 2) %
mnmmwahwhmmmNMnu
mnwmuumwamuuumu
))b%&MthMbM.MMdW
FEIoTes evaluation 10 delcrmine S extent of culturel resources, Inchadag Munen remsizs and
fems asociaied with buman remaies, 30 Ga! sppropiste MEAlon meesusts may be dstermined

l(mm»vmmuzmmuumamm
|

recommendations, not those of Vieges), Exiba 17, bereto).

sation of evder of the partes, Suputes wrixag betwoen
wu(zﬂwluuu»uwumdm

remalns, arsd ems associated with Native

Following the fslwre 10 come 10 sn sgreement with Viejas (e MLD), the District initisted
medistion with the NANC purscant 0 PRC Section 3097.97(k ). (District Jetier 1o NAHC,
Masch 12, 2010, Exchabit £, hereto.) The District has falled o mediste in good faith. Rather,
aotwitlntand ag He invosetion of Be NAHC s mediation jurisdiction, the District hao aftermpted o
wnllaserally aod arditranily sod capricicusly declare en impassc in 1) the segotiation of the dispute
between isell and Viejas, and 2) tried w0 avoid the jurtadiction of e NANHC 1o medisie e
dispuse by wollsternlly soncuncing bow It intends 10 proceed a1 e site, 1o, bulldoze the soil
L

10
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MMMd!—-mb-mﬁh“(M Ietter W0 NAHC,
May 21, 2010; Exhibit 20, hereso.)
ncmm.nwm-mm
whenever . . the lasdowner or hes 0¢ ber suthorized ve Use
provided fo¢ b

recoaemendation of the [MLD! ard e modietion B vision (k) of

Section 309794, if 10 provide measures
umauchmw m&w"‘
muu—mmmmmwm

%uhmhobﬁwn&m»mdh

mwn.mmhmm.unmmnu
District: The Disarlet mest reject the recommendations froem the NAHC medistion. Bet the
MMMWEMMNMHWMNMR
NANC. c\'mcumoomuon.mum.umwmm
Thus, the District s not proceeding scoording 10 lew by going forward 1o bulldoze the busan
Tvamalns oo e shie without even mcelving recomumendations froes the NAHC. (PRC Section
097 98{c))

mmn-uummmmmmn»um.mw
respect the jurisdiction snd proceedings of the NAHC and not 1o proceed wnilstzrally with
SonsTUCTIon pror 10 concluson of medistion by NAHC and receipt of sy recomumendations So
mitigasion from the NAJNC.

Iy resson of the foreguing, Vicias has shown a probadility of yuccess on the merits of Its
Fifth Cecae of Action,

. Thelesal Remedy for Vieiss b lnsdogunts,

Pocusiary compensation would not afford adoquess relic? 10 Viejes, bocause e movemen!
or loss of & burial of cne of the Viejas' sncestons cannot be valued ia terma of mosey. The
movemncet or koo of burialy sad asmocisted greve goods i3 an affront &5 the religow and culteral
boliefs of Vigjas sad would ceuse irepansdie harm w Vigies. Furthor, movenent or destrction of
the burials ia violation of the Callformia 1ealth and Safety Code 7030.5 may rewslt in potential
sk 10 Duman head® wnd safety.

Vicpas has esnblished that pocuniary relied s w0t appropeiate in this case.

1
Morns of Potams wnd Astharkion s Suasert of Ex Parte Acelication Sor Terss fastrsinins Order
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3. Misles will Saffer Lvspacebls Harm,

As pet forth sbuve, Netive American burials, grave goods and coremoniel items Ave bees
mmum-—.dmmmm;ﬂwmu
Mn—.mmmmmumw
mmm-uuummwumummmyn
010 (proceeding with eriginal plan with 50 svoidence or mitigatice): Exhibit 14, bereto.)

To date, acconding 10 e District’s own documentation, the hamen remalns of besween
ﬁuuduwmmmum—mwm_hu
boze fagments posstively adentified by the Coroner) and removed from e yite: another 204
dem_mmmmuauw»xm
(@ peics ML), We do pot ksow, bowever, how many poteacial isdividusls these hundreds of
Eagmcnts represent s they were not examioed by the Cormer. (Duta Recovery Report, supes, pp.
4549

Ascording % the District's own oultisl resowrce reports (prepered gfisr the MND waa
sppeoved), 1) fragmeeted busas remaing cosld occur theoughont the site deposit, witiin sad
Outside So core area (M. ot pp. vili and 39), 2) fifty percest of O idestified humen rernaies came
from e test wnits cutside of te so-called “cors area™ (Id. a2 pp. 15), and 3) the cornmde sherd
dezaity of one the highest of sy rocorded site i Sen Diege Cowsty. (Jd st pp. 1, 73 mad 81).
Also, Vicjas bus reascn 10 believe diat bases remsine snd grave goods and other culturl fems
trary have been proad aceons the proparty Guring conatraction ectivities. Additicoal pendiag sie
preparaion work may elso include sdditiceal removal of e cxtensive millng (fock) featires at
the site. (Sec Site Plan attached 1o Netive Americen Mondior Lucas lener, Sepsomber 22, 2007,
Exdibsic 1S, bereso.)

b The Project’s physical impects 8 the site have inflicted pein, distress and spircsal
violation vpom culturslly afilisted people (Soe, Viejss letier o NAMC, Apedl 1, 2000, p. 7; Prsnk
Beown declarston, Aped 1, 2010 (“when you find » site like that, especially when there are Suman
) remaing, you seed 10 leave it alone.™) Exhinit 11, heveco ) The damage is tropansblo, bocasse of
‘Nm—b-ﬂauh—-”-ﬂhwh{nﬂﬂ“’bﬂm
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forgiveness from the Ol Ones. ([bid )
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culturel importance of, and respoasibility for, meitainiag e integrity of te final resting plsce of

the Viejas poople’s ancestors iy incapable of being replaced should the throatoned harss cocer.
4 Eslapgiex of Konitin,

n The Court sust cxmrcise s discoetion ia favor of the party most likely 10 be injured. I

nzL.u«-mmuﬂmnmnuwuu

13 || respondert dofondant would suffer Sule harm if #t wese grantod, them It Is s sbuse of discretion to

14 | Gl 00 praen the prelisinery injunction or temporary rostruming osder, in this oase. (Robling v,

15 || Sup. CL(County of Secramuento) (1985) 38 Cal 34 199).

16 1o the present case, both Viejas and the public imerest would suffer greas imepanable darm

17 1| if the sempony restrsining order is soc gramied, a3 the burial of s sncoier is unique end

18 || ireplaceable and is protected from dissarbance vader CUOQA (0.5 the reqeirmment 1o adogt

19 || foasible mitigation messures) and the Public Resources Code (c.g., protection of sscred sites).

20 The NAHC fusolf das requested several tisncs Gt the District costitue 10 suspend

21 || comstruction. (NANC lewtery % District dasod February 24 snd May 27, 2019, Exbabics 7 and 13,

22 || bereto,)

ra The Diwriat has admitted in It own doosmentasion (lecdading e MND) that the Iroject s

24 | ot wpont It is Tor & redundast water delivery systom, and the curreot systom is filly sdoquae ©

25 || meet cumrest noods. On the other hand, District may suller caly monetary Josses, alhough it Is not

26 || conchesive at sach lomes will, & fact, be suffered

FL) Impontantly, when comaidering (he oqutes, the Court must recognice tal the current

28 || sirustion 13 coe of the Diswrict’s own makieg. Respoodent: 1) suppressed relovant information that

——— )
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being constractiod comstitutes & “sanctified cemenory” andicr “ceremonial site™,

5 Presscuasien of States Ove,
Site prepanation work has slresdy been suspended by the District siace February 25, 2010,

(more than tree moaths), snd only now, as & hearing spproaches before the NAHC and e
release of the NANC repont with proposed Sadings of sanctified cemetery is pending, Sas the
Dastrict suddenty tucatened ' unemodately resutse comstuction This tempoeery restrainiog
Ceder will preserve the status quo of Jeaving the Native Amencan barlals, grave goods sud
ceTomonial itcms unctaturbed pending: 1) contisued confermil berween the District and Viees, 2)
medistion betwoen the District and Vijas before the NAMC; 3) conclusicn of the NAHC bearing
% determine if Se silo is & "snctifiod cometeny™ or “ceremonial place,” snd 1) » full beicfing and
hearing before this court on & prelisinary injusctios.
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Respestfully subeittod,
DATED: Jupe 1. 2010 THE McDONALD LAW FIRM. LC
2 INlCet
Anceseys for Viejas Band of Kumeysay Indisns
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Steven P. McDonsdd, Stve Bar No. 077368

WS&MN«Z&I”
THE LAW FIRM, LC

7855!’ Avenue, Suite 250
Jo!h.CA 2037

T No.: 585511185

Fax No.: 858.551.1186

C Ans C State Bar No. 174934
MW COURTNEY ANN COYLE
T No.: 858454 8687

1 85K 454 3493

Kimberly R. Mettler, State Bar No. 231972
Viuj:somooo(deAmL:AY :
sooowumn:f‘

CA 91901

T No.: 619659.1710
Fax No.: 619.659.1970

Anoreeys for Petitioner and Plaintiff Viejas Band of Kumeyasy Indissa

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO

Viejas Band of K
icjas | lmu;g:yh“lwy

Petitioner and Plaintifl,
v.
PADRE DAM MUNICIPAL WATER
T

Respondests and Defeadants,

Case No. 37-2010-00093203
Complaint Filed: June 1, 2010

PETITIONER'S OBJECTIONS TO
EVIDENCE FILED BY RESPONDENT IN
OPPOSITION TO EX PARTE MOTION
FOR TEMPORARY RESTRAINING
ORDER

Dute : June 7, 2010
Tiene: $:45am

Dept : 68

Pursuant to California /nedes of Court, Rule 3.1354, Petitioner Viejas Band of Kumeysay
Indians (“Petitioner™) hereby meakes the following objections %o the evidence subautied by
Respondent Padre Dam Municipal Water District (“Respandent™) in opposstion 10 Petitioner's Ex
Parto Application for Temporsry Restrainiag Order and Order 1o Show Cause:

PETITIONER'S OBIECTIONS TO EVIDENCE FILED BY RESPONDENT IN OPPOSITION TO EX PARTE
MOTION FOR TEMPORARY RESTRAINING ORDEX
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Objection Number |

(1) The specific material 10 which an objection is made is located in e document titled:
“Affidavit of Howard Cucro™, Exhibit N in Respondent’s Supplemental Notice of
Lodgment in Suppon of Opposstion 10 Ex Parte Application for Temporury Restraining
Ovder.

(2) Petiticaer objects 10 the Affidavit of Howsrd Cuero in its entirety and to paragraphs 1, 6, 9,
and 10.

(3) The specific objectionsbie stateenents are as follows:
a. Parsgrepd | “[ am qualified sad have experience as a Native Amences Moaitor”

b Paragreph 6 “Approximately three bone fragments were uncovered, but based on
the size of the boacs snd the lack of charring, | believe the bomes recoversd were
animal, probably cow, 83 opposed 10 humen remains

¢. Peeagraph 9. “Based wpon my obscrvations of the quantify [sic: quantty] and type
of items recovered st the Project site, 1 do not believe the site is & sanctified burial
ground, cometery or ceremmonial place. | further do not belseve that there is any
evidence %0 suppont the site being determined to be [sic: a] graveyand or bunal
ground. Gaven the low concentration of human resoalns recovered on the site, nooe
of which were rocovered duriag ey period on site, | am of the operson the site is o
walcring hole where carl Native Amerncan people stopped to eat and rest during
their journey. | believe any human bones found at the site were caly there
incidennally, in that some Native American happenad %o e while &t the rest area,
as opposed to e site being a dedicated bunal area ™

i

2

PETITIONER 'S OIJELTIONS TO §VIDENCE FILED BY RESPONDENT IN OPPOSITION TOEX PARTE
MOTION FOR TEMPORARY RESTRAINING ORDER
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d. Paragraph 10: 1 do not believe that avoidance i appropriste or nocossary to
mitigate the impact of the progect an any Native American cultursl resources which
may be uncovered as & result of feture construction on the site.

¢, Eatire “affidavit”

(4) Greunds for Objection 1: Improper form of affidavit, lack of foundation and

speculation,

Improper form of affidavit. The Affidavit of Howard Coero is purpoetadly signed but
not dated. CCP section 2015.5 requires that an afidavit or declerstion “if executod within
this state, stades the date and place of execution™ This "affidnit” is undated - only a
eootah and yoar ace typed, no date is cmered.

Lack of foundation ebjection. As 10 parsgraph 1, Me, Cucro states only a conclusion that
be is “qualified and has experionce as a Native American Monitor.” Nowhere does Mr,
Cuero provide any information as 1o bis special knowledge, siill, expenence, training, or
education 10 be & Native American Mosstor. Indeed, the Affidavit even fails %o provide a
foundation that he i Native American. California Evidence Code 720(a) provides: “A
person is qualified 1 testify &8 an expert if he hes special knowledge, skill, expericace,
training, or education sufficient 10 qualify him a3 an expert oo the subject to which his
testimony relates. Agaiast the objection of a party, soch special knowledge, skill,
experience, training, or edocation must be shown before the witness may testify as an
expert.” Indeed, e “affidavit™ fuils 10 idemtify the basts on which he claims 10 be Native
American,

As 1o paragraph 6, Mr. Cuero expeesses his belief that “the booes recovered were
sniznal, peobably cow, as opposed 10 buman remains. ™ Nowhere does Mr. Cuero provide
any information s 1o bis special knowlodge, skill, experience, training, or oducation 10

identify bones or buman remasing. (Evid Code §720(a))
3

PETITIONER'S ORURC TIONS TO EVIDENCE FILED BY RESPONDENT IN OFPOSITION TO BX PARTY

MOTION FOR TEMPORARY RESTRAINING ORDER
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Az 0 paragraph 9, Mr. Cuero again fiils 1o provide any information & %0 his
special kmowlodge, skill, experience, traiming, or edacation 1o opine on whether & site is &
sanctified burial ground, cemetery, ceremondal place, or only & watering hole. (Evid. Code
§720a))

in addition tw failing 10 provide sy information as to his special knowledge, skill,
experience, training, or education % reoder such an opinion, Mr. Cuero fuils 10 provide any
foundation that be is qualified 10 render an opinioa specifically & %0 barial grounds,
cemetonies or coremonial places that might be ssactified within the Vicias Baad's territory.
(Evid. Code §5 403, 405 and T02.) Further, Mr. Cuero does not cite or reforonce, nor says
St be has reviewed, any of $he project reports (eg, ASM Data Recovery Repon,
Petitioner™s Exhibit 1), talked to any of the Native Amerncans who previously observed the
site (e.g., Carmen Lucas, Clint Litton, or Frank Brown) or is qaalificd o render opinions
on bone identification.  Fieally, Mr. Cosro does not ssy how be determined tha
fragmented humas resains from cromation wero not ot this particslar site, absent tosting
with the water screening protocol used in ASM Duta Recovery Reoport, Petitioner”’s Exhibit
3

As 0 paragraph 10, Mr. Cocro st that be doos mot believe “avoidsce is
appropriste or necessary %0 mitigale the impect of the project on sy Native American
cultursl resources which may be uncovered as & result of future constroction on the site.”
Again, Mr. Cuero faily 1o provide 1) sy information & 1o his & %0 his special knowlodge,
skill, expenence, training, or oducation (Evidence Code Section 7T20s)) or 2) any
evidentiary foundation 10 render s opision on what Native Americas cultural resowces
may be uncovered as the result of feture construction or whether avoidance might be
nocessary of approgeiate. (Evid. Code 44 403, 405 and 702.) Further, he fails 0 identify
the Jegal or other standerds that he has used 10 express his opinion regarding the
appropristeness or nocessity of avoidance. (id.)

B

————————————————————————————————————————————— . —— A ——————
FETITIONER 'S OBJECTIONS TO EVIDENCE FILED BY RESPONDENT IN OMOSITION TO EX PARTY.

MOTION FOR TEMPORARY RESTRAINING OKDER
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Objection Number 2

(1) The specific material 10 which objecton are made i kocated in the docament titled:
“Declaration of Neal D. Brown. ™

(2) Petitioner objects to the Affidevit of Howard Cuero in its entirety and 1o pamgraphs 1, 6, 9,
and 10

(3) The specific objectionable statements are & follows:

a. Paragraph 2: “The Project is urgently noeded to provide water delivery relisbillity
to the communities in East County that are ot high risk for wader shortages and
wildfires ™

b. Parsgraph 4: “KCRC blessed both the Project and the District. ™

c. Paragraph 6: “Despite the abnorssaliny of the re-designation [of MLD from KCRC
o Viejas).”

d Pamgreph 8: “The delay on the project is exposing the District 10 damages of up o
$150,000 & month.™

c. Pamgraph 10: “If the District were forced %0 abandon the current site, the District
would lose between $10 and 520 milbon. The cost %0 relocate the Project 1o
soother site, if snother site were even available, would be e additiooal $1 10 52
méllion.”

(4) Grounds for Objection 2: Lack of foundation snd hearsay

Lack of foundation objection. As 10 stsement i pammgruphs 2, 6, 8 and 10, Mr. Neal
provides no foundation for his opinions or for the estismates of conts. (Evideme Code
Sections 403, 405 and 702.) [n paragraph 2, be states that the Project is “wrgeatly needed.”™

5
PETTTIONER S OIJBCTIONS TO EVIDENCE FILED BY RESPONDENT IN OPPOSITION TO EX PAXTE

MOTION FOR TEMPORARY KESTRAINING ORDER
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The Mitigsted Negative Declarstion (“MIND™) states that the District woald be sble 10
meet districtwide demands without the Project. Petitioner’s Exhibit 1 &2 p. 6, Nowhere
does the MND state that the Project is “urgestly needed™ Myr. Neal provides no factual
mformation 10 suppoet bis opesion that the Project is “urgently needed.” (Evid Code 4§
403, 405 snd T00.)

As paragraph 6, Mr. Neal provides no factaal information or foundation 10 support
béa opinion that the transfer of “most likely descendant™ (“MLD"™) designation from KCRC
0 Vicas, one of the member tribes of KCRC, is abnormal. (Evid, Code §§ 403, 405 and
02

As 10 paragraph 8, Mr. Neal openes as to the “exposure™ of the District 1o damages
for delay. Mr. Neal provides so factual information, e.g , references to contracts, clalens or
W whom the District might be "exposed,” to peovide a foundation for opining about the
extent of potential delay damages 10 the District. (Evid. Code §§ 403, 403 and 702.)

Similarty, as w0 parsgraph 10, Mr. Neal provides various estimunes of costs that
méight be incurred should the project be absadoned or relocated.  However, My, Neal fails
o provide any cvidentiary foundation for any of these estimates, including what theso
estimates include, 10 whoe the costs would be paid, appraisals of alternative locations or
any other information. (Evid. Code §§ 401, 405 and 702)

As 10 pamgraph 4, Mr. Neal peovides no foundation 23 90 how he has persosal
knowledge of B customs sad ritusls of the Triba! Bands comprising the KCRC who
conducted a ceremony af the site and knows that they “blessed™ the Project or the District,

Respectfully submitted,
DATED: Jume 7, 2010 THE McDONALD LAW FIRM, 1L.C

Anum.’for\liq- Band of Xumoyssy Indians

PETITIONER'S OBJDCTIONS TO EVIDENCE FILED BY IN OFFOSITION TO EX PARTE
MOTION FOR TEMPORARY RESTRAINING ORDER
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EMPORARY RESTRAINING ORD!

Objections to Howard Cuero Declaration
Cbjection Number 1

a Pangrph 1: "] em qualified and have experience s & Native American Mositor.”

Grounds for objection: Expert Opimion (Evid. Code §720(a))
Court's Ruling on Objection:  Sustained:

Overrubed:

. Pamgraph 6: “Approximately theee bone fragments were uncovernd, but based oo

e size of the bones and the lack of charring, | belicve the coes recoversd were
anieoal, probably cow, as opposed o buman remains,”

Grounds for objection: Expert Opinion (Evid. Code §720(a))
Court’s Ruliag on Objection: Sustuined:

Overrvled:

Paragraph 9: “Based upon my observations of the quastify [sic: qusatity] and type
of items recovered ot the Project site, | do not believe the site is & sanctilfied buriad
ground, cemetery or ceremonial place. | farther do ot belicve that there is any
ovidence W suppont the ste being determined to be [sic: o] graveyard or bursal
grosnd. Given the low concestration of usnan remains recovered oo the site, none
of which were recoverod during my period ce site, | am of the opénion the site isa
wutering hole where carl Native American people stopped %0 eat and rest during
their jourmey. | believe sny Maxan bones found at the site wero oally there
incidentally, in that some Native American happened 10 die while » the rest area,

7
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PETITIONER'S OSJECTIONS TO EVIDENCE 1TLED BY RESPONDENT IN OPPOSITION TO EX PARTY

MOTION FOR TEMPORARY RESTRAINING ORDER
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as opposed (o the site being a dodicated burial area ™

Growds for objection: (Evid. Code §720(a); Foundation (Cal. Evidence Code 4§
403, 405 and 702.))

Court’s Ruling on Objection: Sustained:

Owverrubed:

d. Pamgmph 10: “1 do not belicve that avoidance is appropriate or necessary 10
mitigate the impact of the prodect oo any Native American cultural resources wisch
may be uncovered as a rosult of future constructios oo the site.”

Grounds for objection: Expent Opiadon (Evid, Codo §720(s);, Foundation (Cal,
Evidence Code §§ 403, 405 and 702.))

Court’s Raling on Objection: Sustaloed:

Overruled:

¢ Estire “affidavit”
Grounds for objection: Lack of date (CCP § 2015.5)

Court’s Ruling oo Objection: Sustalped:

Overruled:

S
AL A8
fF 7
&8
AN A

PETITIONER'S ODIBCTIONS TO LVIDENCE FILED BY RESPONDENT IN OPPOSITION TO £X PARTE

MOTION FOR TEMPORARY RESTRAINING ORDER
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Objections to Neal D. Brown Declaration

Objection Number 2

o Paragraph 2: “The Project is erpently neoded 10 provide water delivery reliability

1o the communities in East County that arc at high risk for water shortages and
wildfires. "

Grounds for objection: Lack of foundation (Evid Code §§ 403, 405 and 702.)
Court's Ruling o Objection:  Sustsined:

Overruled:

. Parngraph 4 “KCRC blessod both the Project and the District ™

Crounds foe objection: Lack of foundetion (Evid. Code §§ 403, 405 and 702)
Court's Ruling o Objection: Sestained:
Overruled:

—_—

Prngraph 6 “Despite the abnormality of the re-designation [of MLD from KCRC
to Vicjas).”

Grounds for objection: Lack of fosndstion (Evid. Code §5 403, 405 sad 702.)
Court’s Ruling on Objection: Sustsined:

Overvuled:

————

9
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MOTION FOR TEMPORARY RESTRANING ORDER
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d. Pamgraph §: “The delay on the project is exposing the District to damages of ep to
$150,000 s month.”
Grounds for objection: Lack of foundation (Evid. Code §4 403, 405 and 702.)

Court’s Ruling on Objection: Sustsined:

Overruled:;

e. Pamgragh 100 “If the District wove forced 10 abandon the currest site, the District
would lose betweoen $10 and $20 million. The cost 10 relocate the Project 1o

another site, if another site were even available, would be s additional $1 10 $2
million.”

Grounds for objection: Lack of foundation (Evid, Code §§ 403, 405 sd 702.)
Court’s Ruling on Objection: Sustained:

Overruled:

IT IS 80 ORDERED:

Cate:

Judge

10

PETTTIONER'S OBMIDCTIONS TO EVIDENCE FILED BY RESPONDENT IN OFPOSITION TO EX PARTE
MOTION FOR TEMPORARY RESTRAINING ORDER
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO, CENTRAL DIVISION

Vicjas Band of K Indians, a federally Case No. 37.2010-00093203.CUTTLTL
recognized Indian Tm'

Petstioncr and Plaintifl, | TEMPORARY
ORDER
v.
Complaint Fllod: Juse 1, 2010
PADRE DAM MUNICIPAL WATER
DISTRICT, a peblic agency; and DOES | Date: June 7, 2010
through 10, inclusive, Time: 845 am.
Dept: &3 - Honorable Judieh Hayes
Respoadents and Defendarts,

On June 7, 2010, Petitioner Viejas Hand of Kumeysay Indiass” (“Vigay™) Ex Pane
Applicstion for a Temporary Restraming Ovder came before Judge Judith Mayes in
Depatment 68 Viejas appeared theough its coussel Steven P, MeDonald of The McDonald Law
Firm, LC, Courtney Ama Coyle of the Law Office of Courmey Ann Coyle, and Kimberly Memtler
of Viegs Office of Legal Affains. Respondont Padre Dam Municipal Water District ("District™)
appeared theough s coensel James Gilpin sed Lindsey Puckett of Best Best & Krieger LLP,
Deputy Attormey Genoral Antonctie Cordoro also appeared oa bebalf of the Native American
Heritage Commission (NAHC) & support of Petitioner's application. The NAHC i not a party o
this action,

L)
[Pooponed] Tervpuwary Restsainmg Onder
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Based oo the Verified Petition asd Complant on file borom, the Petitioner's and
Respondent's Memoranda of Points and Authorities, the declarations filed therewith, and other
pleadings and docements filed or lodged Before $he Court relating %o Petitioner’s Application for a
Tempoeary Rostraining Order,

THE COURT HEREBY ORDERS that a hearing on a Preliminary Injunction on this
mamer be set for Juse 25, 2010, a2 1:30 pm. in Departmont 68,

PENDING HEARING oo e above Preliminary Injusction, e District, its agents,
scrvants, assign, contracton and ssboontracions and all those acting In comcent with i, ARE
HEREBY RESTRAINED AND ENJOINED

I. From moving or otherwise disturbing asy soils located within the portion of

San Diego County Assessor’s Parcel No. 398.180.16 (the “Sie™) coedoncd off as of
the date hereol by the pantics, a5 penerally depicted in Exhibit | hereto (the "Resuricsed
Arca”), except as otherwise peovided @ this Osder and the imerims peotocol 0 be
doveloped under paragraph 7 herein;

2. The District is not enjoined from construction, insluding the exporting and stockpiling

of solls, on portsons of e Sie outside the Restrictod Asea, cuwcept as otherwiie
provided in this Ovder and e inferim protocol 10 be developed wnder paragraph 7
berein;

3. Soils that are excavated and removed from the Sie & a result of comuruction allowed

under this Order may bo relocated 10 and stockpiled on an offsite area known as the
Marshall Scomies Site ("Sodls Storsge Location™).  Such arca shall at all times be
fencod and adequately secured;
4. The District sall not compact or build on e stockpiled sodls a1 sy kocation on the
Sine of the Soils Storage Location,

5. A repecacetative of Vigias or observer(s) may access the Site, inchading the Rostrictod
Arca ind the Soils Swrage Location, provided, bowever, such representative or
obnerver(s) shall provide District with 24 howrs advanco sotice of theie intent 10 access

2
[Promosed’ Tamporary Kowwrararg Order
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the Restricted Area.  The District shall Be pormitied 10 have a reprosentative
sccompany the represoatative of Vicjas or observen(s),

6. A represcetative of Vigjas or observer(x) who arc # the Site, including the Restricted
Arca and the Solls Storage Location, shall not impede construction activities; and

7. The partics shall meet and confer prompily 10 develop aa imerim pectocol for the
observation, isvestigation snd handling of soils excavated from arcas not within the
Restricted Area

The sbove Temporary Restraining Ovder is offective immediately.

The Restraining Order granted Sereis shall expire upom the Court granting o desying a

Preliminary Ianjunction on June 25, 2010,
ITIS SO ORDERED.

The Honceable Judith ayes
Judge of the Superior Court
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I, Kelly McDonald, declare as follows:
| am employed with The McDonald Law Firm, LC, 7855 Fay Avenee, Sune 250, La Jolla,
CA 92037, 1am readily familisr with the business peactices of this office for collection and
processing of correspondence for mailing within the Unitod States Postal Service. | am over the
age of cighteen years, and am not a party 0 this actios.
On June 11, 2010, 1 served the following:
[PROPOSED] TEMPORARY RESTRAINING ORDER

om the below parties in this action by placing a troe copy (copies) thereol in a separate envelope(s),
addressed as shown, for collection and mailing on the below indicated day pursuant to the
cedinary busisess practice of this office which is tha correspondence for mailing is collected and
deposited with the United States Postal Service on the same day in the ordisary course of business.
James B, Gilpi
;':;‘\'3"‘;‘ .%m

e
l'h 6!9525 1300
Fx: 619231346118

Attomey for Respoadent Defendant Padre Dam Municipal Water District

I dechare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed & La Jolla, Califonia on June 11, 2010,

KELLY McDONALD

4
FROOF OF SERVICE
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